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15 January 2015
Dear Board Member

Following the discussion about Uber at the TfL Board meeting on 10 December
2014, | undertook to write and clarify the background to the taximeter issue so
that there can be no room for any misunderstanding about TfL’s involvement.

Uber London Limited'’s application for a private hire operator’s licence was
received on 17 April 2012. Following a satisfactory pre-licensing inspection on
28 May 2012, Uber London’s operating licence was issued on 31 May 2012.
TfL is under a legal obligation to grant an operator’s licence if it is satisfied that
the applicant is a fit and proper person to hold a licence and we had no reason
to consider this not to be the case in relation to Uber London Limited.

On 10 December 2013, solicitors instructed on behalf of the LPHCA formally
raised at a senior level in TfL an alleged potential breach of the taximeter
prohibition in relation to smartphones used by Uber drivers. We are also aware
that it was raised in writing by Addison Lee in a letter dated 14 August 2013
and by the LTDA in a letter dated 17 December 2013. We do not have a
record of this issue being raised earlier but cannot rule out the possibility that it
was raised previously, for example with the former Director of Taxi and Private
Hire.

Following careful consideration of the factual and legal position, lengthy
correspondence and a number of meetings with all concerned, TfL informed
the trades on 8 May 2014 that our provisional view was that private hire
vehicles carrying smartphones which were being used to receive fares
information were not unlawfully equipped with taximeters for the purposes of
private hire legislation. The legislation has not kept pace with advances in
technology and for that reason we had to consider very carefully, with advice
from leading Counsel, how the law should be applied in these circumstances
‘before coming to a view.
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That said, we have always accepted that the law in this area is untested and is
open to a different interpretation and that is why having invited, and taken into
account, representations from the trades, we decided that it would be
appropriate to invite the High Court to issue a declaration as to the correct
interpretation of the law. We were, and are, mindful of the public interest in
resolving the issue definitively and our concern was, and is, to do so as soon
as possible in a cost effective and non-adversarial way. That is why we
suggested making an application to the High Court. That route would allow for
a legal determination to be made on the issue with all parties involved including
the LTDA, LPHCA, Uber and TfL. It would also avoid the need for individual
drivers to be singled out for prosecution.

TfL was informed by the LTDA at a meeting which took place on 20 May
2014 between TfL and the LTDA that it was preparing to issue summonses in
the Magistrates’ Court for alleged breach of the taximeter prohibition. At this
meeting TfL said, for the reasons given above, that the more appropriate way
forward, and TfL's preference, was for TfL to invite the High Court to issue a
declaration.

Shortly after that meeting TfL started the pre-litigation process by issuing its
letter before claim to the LTDA, LPHCA and Uber London Limited on 30 May
2014 in which we indicated our intention to seek a declaration.

Despite being aware of our intentions, the LTDA went on to start criminal
proceedings against individual Uber drivers for breach of the taximeter
prohibition. This meant that it was no longer legally possible for us to pursue
our application to the High Court.

The Judge in the LTDA’s criminal proceedings subsequently invited TfL to set
out its intentions and | attach an exchange of letters with the parties to the
criminal proceedings which make this clear. Having considered the position,
the Judge agreed that the most appropriate place for this issue to be resolved
is the High Court and with the agreement of the LTDA, and the lawyers acting
for the Uber drivers, the criminal proceedings were adjourned indefinitely to
allow that to happen.

However, legally we still do not think that we can proceed, even though the
criminal proceedings have been adjourned. Our view is that the summonses
need to be withdrawn and that is what we have asked the LTDA to do. | have
attached a copy of our letter inviting the LTDA to do so and also a letter from
the Uber drivers’ lawyers endorsing our request. You will see that the lawyers
acting for the drivers have agreed, in return for the withdrawal of the
summonses, that if any future criminal proceedings are brought by the LTDA
on the same issue, they will not argue that they are time barred.
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TfL remains keen to see this matter resolved and also remains willing to
pursue a High Court action. However, as things stand we are unable to pursue
what we, and the Judge hearing the LTDA’s prosecutions, consider to be the
most appropriate way forward in the High Court unless and until the LTDA
withdraw their summonses against individual drivers. We remain willing to
engage with the taxi trade in order to try and find a way to resolve this and with
this in mind met with the LTDA on 17 December 2014. At this meeting we
again invited the LTDA to withdraw their summonses.

In a letter dated 29 December 2014 the LTDA invited TfL to take over their
prosecutions. We are considering whether or not this is legally possible. If it is
possible it would be with a view to discontinuing the prosecutions and
proceeding with what we have always considered to the more appropriate way
to resolve this matter in the High Court.

| hope this is helpful in explaining the history behind this issue.

Yours sincerely

Sir Peter Hendy CBE
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London W9 2BA

Dear Sirs
Licensed Taxi Drivers Association -v- Akinlonu, Ali, Durrani and Kulmiye
Thank you for your letter dated 13 October 2014.

Some of the matters to which you refer relate to confidential documents or advice
which are protected by legal professional privilege. We have responded below to
your questions to the fullest extent possible to assist the Court given our
understanding of the issue but we do so without waiving any legal professional
privilege which attaches to the documents or advice to which those

questions relate.

| have adopted the numbering of your questions in the responses below:

1. TfL decided on 8 May 2014 that it would be appropriate to invite the High
Court to issue a declaration as to the correct application of section 11 of the
Private Hire Vehicles (London) Act 1998 to the use of Smartphones by drivers
of private hire vehicles and that it should commence the pre-action process
with a view to bringing such an action.

TfL was, prior to this, mindful of the difficulties in interpretation of the taximeter
prohibition in this context and the public interest in resolving the issue
definitively. TfL’s concern was to do so as soon as possible in a cost effective
and non-adversarial way. With this in mind, TfL was considering whether or
not the High Court’s intervention would be the most appropriate way forward.
However, the decision on 8 May to start the pre-action process before
bringing High Court proceedings for a declaration was an internal TfL
decision. TfL subsequently issued its letter before claim to the LTDA, LPHCA
and Uber London Limited on 30 May 2014.
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11.

TfL was informed by the LTDA at a meeting which took place on 20 May
2014 between TfL and the LTDA that it was preparing to issue summonses in
the Magistrates’ Court for alleged breach of section 11. At this meeting TfL
said, for the reasons given above, that the more appropriate way forward and
TfL's preference was for TfL to invite the High Court to issue a declaration.

No.
Please see the answer to question 2 above.

TfL is of the view that it is prevented from commencing High Court
proceedings while there are ongoing criminal proceedings dealing with the
same issue.

Please see the answer to question 5 above.

If the summonses were withdrawn, or for any other reason not proceeded
with, TfL would continue with an application to the High Court for a declaration
in relation to the correct interpretation of section 11 in these circumstances.

Please see the answer to question 7 above.

The proposed parties would be TfL and: (i) Uber London Ltd; (ii) the Licensed
Private Hire Car Association; and (iii) the Licensed Taxi Drivers Association.

TfL. proposed inviting the Court to issue the following declaration in its letter
before action dated 30 May 2014:

“A Private Hire Vehicle operating in London [is/is not] equipped with
a taximeter, for the purposes of Section 11 of the Private Hire
Vehicles (London) Act 1998, in circumstances where: the driver of
that vehicle uses a GPS enabled smartphone; the smartphone
receives GPS signals from a satellite; the smartphone forwards that
GPS data on to an external server: the external server calculates a
fare that is partially or wholly determined by reference to distance
fravelled and time taken and the external server sends the fare
information back to the smartphone.”

TfL did, however, receive representations as part of the pre-action process
which would be taken into account before considering what the Court should
be invited to determine, should proceedings be issued. TfL did not respond to
these representations at the time because proceedings could no longer be
commenced in the light of the summonses which were issued.

Whether or not a High Court declaration is considered to be binding on parties
other than TfL would we suggest be a matter for them and would

be dependent on the precise wording of the declaration and the issues to be
determined in any given case. Nevertheless, | can confirm that TfL's intention



would be, subject to any successful appeal by any party, to exercise its
regulatory responsibilities in accordance with the terms of any High Court
declaration unless or until there was any change in the law.

Yours sincerely

Howard Carter
General Counsel

Cc: Westminster Magistrates’ Court, 181 Marylebone Road, London NW1 5BR



Transport for London

26 November 2014
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Dear Sirs
Licensed Taxi Drivers Association -v- Akinlonu, Ali, Durrani and Kulmiye

We sent a representative to observe the case management hearing in the above
matter which took place on Friday 21 November. We note that, with the agreement
of the parties, the Court has adjourned the prosecutions without a further hearing
date having been set in order to allow the High Court to consider the legal issues.
We understand that the Court will be recording the reasons for the adjournment and
notifying the parties accordingly. We would be grateful if you could share a copy of
the Court's order with us, and the detailed reasons for it, as soon as they are
available.

As we have maintained since before criminal proceedings were started, TfL
believes that resolving how the taximeter prohibition applies in these circumstances
is more appropriately dealt with by means of a High Court declaration and we
remain willing to commence such proceedings.

However, we are unsure why it is felt that adjourning the criminal proceedings,
albeit without a further hearing date having been set, will aliow that to happen.
Criminal proceedings remain extant, even though adjourned, and it therefore
appears that TfL is prevented from making an application for a declaration in such
circumstances.

This is based on case law including, in particular, Viscount Dilhorne’s leading
speech in Imperial Tobacco Ltd. v Attorney-General [1981] A.C. 718 where it was
held at p742:

"My Lords, it is not necessary in this case to decide whether a declaration as to the
criminality or otherwise of future conduct can ever properly be made by a civil court.
In my opinion it would be a very exceptional case in which it would be right to do so.
In my opinion it cannot be right to grant a declaration that an accused is innocent
after a prosecution has started."

hbo,, .
UA LS
&
Q

MAYOR OF LONDON RAC VAT number 756 2769 90

?05/,
%
%



That position was implicitly endorsed by the House of Lords in R (Rusbridger) v
Attorney General [2004] 1 AC 357, at [16] and [22].

And in R (Haynes) v Stafford BC [2007] 1 WLR 1365, Walker J said at [14]:

"The court should adopt an essentially flexible approach to the exercise of its
declaratory jurisdiction in this field. The only rigid rule is that once criminal
proceedings have begun the civil courts should not intervene.”

In the light of these authorities we do not see how we could proceed to issue
proceedings for a declaration while there are criminal proceedings extant, albeit
adjourned. That being the case, we invite you to withdraw the summonses so that
this matter can progress, as all parties now seem to agree is appropriate, via
application for a declaration by TfL to the High Court.

We would be grateful for your views on this within 7 days of receipt of this letter.

Yours sincerely

Q(: Howard Carter
General Counsel

Cc: Hogan Lovells International LLP, Atlantic House, Holborn Viaduct, London
EC1A 2FG











